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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MARCO A. CHI CORDERO,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45138
ADA COUNTY NO. CR01-16-39842

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Marco A. Chi Cordero pleaded guilty to three counts of
felony lewd conduct with a child under sixteen and one count of felony enticement of a child
through the use of the Internet or other communication device. The district court imposed a
unified sentence of twenty years, with eight years fixed, for each of the lewd conduct counts, and
a unified sentence of ten years, with five years fixed, for the enticement count. All the sentences
were to be served concurrently with each other. On appeal, Mr. Cordero asserts the district court
abused its discretion when it imposed his sentences.
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Statement of the Facts & Course of Proceedings
The Boise Police Department conducted an investigation into Mr. Cordero meeting four
underage females, A.F., A.S., G.B., and L.J., through social media and having sex with them.
(See Presentence Report (hereinafter, PSI), pp.4-5.)1 The police arrested Mr. Cordero following
the investigation. (See PSI, p.4.) The State charged Mr. Cordero by Amended Information with
six counts of lewd conduct with a child under sixteen, felony, I.C. § 18-1508, two counts of
enticement of a child through the use of the Internet or other communication device, felony,
I.C. § 18-1509A, and one count of sexual exploitation of a child, felony, I.C. § 18-1507(2)(b).
(R., pp.73-76.)
Pursuant to a plea agreement,2 Mr. Cordero subsequently agreed to plead guilty to three
counts of lewd conduct and one count of enticement. (See Tr., p.8, Ls.1-6.) The State agreed to
cap its sentencing recommendation to a unified sentence of twenty years, with ten years fixed,
for each of the lewd conduct counts, to run concurrently with each other. (See Tr., p.9, L.18 –
p.10, L.8.) The State also agreed to recommend a unified sentence of fifteen years, with ten
years fixed, for the enticement count, to run concurrently with the sentences for the lewd conduct
counts. (See Tr., p.10, Ls.14-17.) The other counts would be dismissed. (See Tr., p.8, Ls.2325.) The district court accepted Mr. Cordero’s plea as freely and voluntarily entered. (Tr., p.35,
Ls.19-23.)
At the sentencing hearing, the State recommended the district court impose a unified
sentence of twenty years, with ten years fixed, for each of the lewd conduct counts, and a unified
sentence of fifteen years, with ten years fixed, for the enticement count, all to run concurrently

1

All citations to the PSI refer to the 193-page electronic version of the PSI and attachments.
The plea agreement also covered two other cases against Mr. Cordero, Ada County Nos. CR
2016-785 and CR 2016-38664. (See Tr., p.8, L.20 – p.9, L.15.)
2
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with each other. (See Tr., p.47, Ls.10-17.) Mr. Cordero recommended the district court impose
a unified sentence of ten years, with five years fixed, for each of the four counts, and retain
jurisdiction so he could be placed on a Sex Offender Assessment Group (SOAG) “rider.” (See
Tr., p.67, L.6 – p.68, L.9.) The district court, for each of the lewd conduct counts, imposed a
unified sentence of twenty years, with eight years fixed, to be served concurrently with each
other. (R., pp.103-07.) For the enticement count, the district court imposed a unified sentence of
ten years, with five years fixed, to be served concurrently with the sentences for the lewd
conduct counts. (See R., p.105.)
Mr. Cordero filed a Notice of Appeal timely from the district court’s Judgment of
Conviction and Commitment. (R., pp.113-15.)
Mr. Cordero subsequently filed a Motion for Reconsideration of Sentence pursuant to
Idaho Criminal Rule 35, as well as a Memorandum in Support of Motion to Reconsider
Sentence. (R., pp.122-24.) The district court denied the motion. (Order Denying Rule 35
Motion, Sept. 6, 2017.)3 On appeal, Mr. Cordero does not challenge the denial of his Motion for
Reconsideration of Sentence.4
ISSUE
Did the district court abuse its discretion when it imposed concurrent unified sentences of twenty
years, with eight years fixed, upon Mr. Cordero following his pleas of guilty to three counts of
lewd conduct, and a concurrent unified sentence of ten years, with five years fixed, upon him
following his plea of guilty to one count of enticement?
3

The Order Denying Rule 35 Motion is the subject of a Motion to Augment, filed
contemporaneously with this Appellant’s Brief.
4
The district court stated, “[i]n the absence of new information, the Court declines to amend the
original sentence.” (Order Denying Rule 35 Motion, p.2.) The Idaho Supreme Court has held
that “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence is excessive
in light of new or additional information subsequently provided to the district court in support of
the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial
of a Rule 35 motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
3

ARGUMENT
The District Court Abused Its Discretion When It Imposed Concurrent Unified Sentences Of
Twenty Years, With Eight Years Fixed, Upon Mr. Cordero Following His Pleas Of Guilty To
Three Counts Of Lewd Conduct, And A Concurrent Unified Sentence Of Ten Years, With Five
Years Fixed, Upon Him Following His Plea Of Guilty To One Count Of Enticement
Mr. Cordero asserts the district court abused its discretion when it imposed his sentences,
because his sentences are excessive considering any view of the facts. The district court should
have instead followed Mr. Cordero’s recommendation by retaining jurisdiction so he could be
placed on a SOAG rider, with underlying unified sentences for all four counts of ten years, with
five years fixed.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Cordero does not assert that his sentences exceed the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Cordero must show that in light of the governing
criteria, the sentences were excessive considering any view of the facts. Id. The governing
criteria or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a

sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
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(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
Mr. Cordero asserts his sentences are excessive considering any view of the facts,
because the district court did not adequately consider mitigating factors. Specifically, the district
court did not adequately consider Mr. Cordero’s difficult childhood, which included his being a
victim of physical and sexual abuse. Mr. Cordero stated his father was physically abusive,
mostly to Mr. Cordero’s mother, but Mr. Cordero and his siblings also suffered physical beatings
from his father. (PSI, p.8.) He had “vivid memories of his father on top of his mother, slamming
his mother’s head against the floor.” (PSI, p.8.) Mr. Cordero “also disclosed being sexually
abused from ages eight (8) to 10 by a much older babysitter, but he said that perpetrator was
never prosecuted for the molestation.” (PSI, p.8.)
The district court also did not adequately consider Mr. Cordero’s remorse and acceptance
of responsibility. During the presentence investigation, Mr. Cordero wrote, “I feel completely
ashamed, and I repent completely about my guilty actions.” (PSI, p.5.) At the sentencing
hearing, he told the district court, “I am completely ashamed of the actions that I have done.
And I am just really aware and tell you that it would not be happening again . . . .” (Tr., p.70,
Ls.13-16.) Mr. Cordero also stated, “I completely understand that punishment should be there. I
understand completely. And I am just completely ashamed and embarrassed of how I put myself
in a situation where it’s wrong. It’s completely wrong.” (Tr., p.70, L.24 – p.71, L.3.) He further
stated, “I’m sorry for the victims and the victims’ parents for what happened since I understand
it’s really hard. It’s really, really hard. And I just never thought I’d put myself in a situation
where I am not the victim.” (Tr., p.71, Ls.20-25.)
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Although Mr. Cordero’s psychosexual evaluation determined he was a high risk to reoffend when compared to other sexual offenders, it also determined he was “as amenable for
sexual offender treatment as most sexual offenders.” (See PSI, pp.16-17.) At the sentencing
hearing, Mr. Cordero’s counsel stated, “[a] good deal of the high risk to re-offend assessment
comes from the dynamic risk variables. Those can be addressed through treatment.” (Tr., p.67,
Ls.1-4; see PSI, pp.36-38.) Counsel therefore asked the district court to retain jurisdiction, so
Mr. Cordero could be placed on a SOAG rider to provide information on “[h]ow long does he
need to be locked up to secure society and to give him adequate punishment for his actions.”
(See Tr., p.67, Ls.6-22.) Counsel expected that, after the SOAG rider, “when we come back,
he’ll have received some treatment, and we will know if Marco is a predator or if he’s somebody
who needed a wake-up call, somebody who simply did not understand what he was doing.”
(Tr., p.68, Ls.2-9.)
Additionally, the district court did not adequately consider Mr. Cordero’s citizenship
status. His work permit/visa that allowed him to remain in the United States had expired by the
time of the presentence investigation, and he had received word from Immigration and Customs
Enforcement (ICE) that he could anticipate deportation to Mexico. (See PSI, p.8.) ICE had a
detainer on Mr. Cordero. (PSI, p.8.) At the sentencing hearing, Mr. Cordero’s counsel asserted
that because of the immigration circumstances, the supervision purpose for the indeterminate
term of the sentence “is sort of stripped away from this. I think it’s safe to assume that Marco,
again, will never set foot in the United States outside of a prison.” (Tr., p.68, Ls.10-22.)
Counsel asserted “that militates in favor of a shorter tail since the only purpose of it is potential
additional incarceration.” (Tr., p.68, L.23 – p.69, L.1.) Mr. Cordero told the district court he
would have to restart his life in Mexico, but he was “willing to work hard to be able to improve
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myself, to be able to provide something good for the community. It doesn’t even have to be in
the United States, in Mexico.” (Tr., p.71, Ls.3-9.)
The district court did not adequately consider the above mitigating factors.

Thus,

Mr. Cordero asserts his sentences are excessive considering any view of the facts.

CONCLUSION
For the above reasons, Mr. Cordero respectfully requests that this Court reduce his
sentences as it deems appropriate.
DATED this 11th day of October, 2017.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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